I. INTRODUCTION The decline of the music industry since the turn of the century inevitably led to the decay of the traditional music business model, where labels were able to control and exploit the manufacturing, marketing and distribution of music created by artists contractually obligated to them. Though initially resisting change, labels have seemingly come to terms with the transformation of their market and, instead, are now looking for other means of remaining viable players in the music business.
One approach that has caught traction is the use of Multiple Rights Agreements, better known as 360 deals. The 360 deal has been described as a contractual agreement between a recording artist ("artist") and a music company or record label ("label"), where the artist grants the label a portion of all revenue garnered by the artist (i.e. from live performances, merchandise sales, endorsements) in exchange for monetary support such as advances, funds for marketing, and tour support. ' The speed at which the 360 deal has emerged in today's music business has not allowed the legal system to adequately assess the implications of the arrangement. This article focuses on one potential, unintended legal consequence of this contractual arrangement: the creation of a fiduciary duty.
Recording artists have long wanted their relationship with labels to be considered a fiduciary, rather than merely a contractual, relationship because the former gives artists greater leverage in legal disputes. Recording contracts are notorious for being one-sided and mainly benefitting record labels during litigation. 
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punitive damages, rescission of contract, and can establish the basis for a claim of conversion or constructive trust. 4 It is for these reasons that many artists favor, and many labels disfavor, the establishment of a fiduciary duty. ' The courts have made their stance loud and clear in regard to whether artists and their respective labels owe a fiduciary duty to one another. Courts have consistently -sometimes vehemently -refused to establish a fiduciary duty among artists and their respective labels because the relationship is contractual and, according to the courts, it can be adequately governed by traditional contract principles. 6 The courts have stated on several occasions that additional factors are needed in order to change a contractual relationship, like that shared by artist and label, into a fiduciary relationship.' However, the music business has changed since many of the cases that denied finding a fiduciary duty.
Notably, labels have transitioned from using traditional recording agreements to using 360 deals. This new trend provides an ideal backdrop for courts to revisit the issue of fiduciary responsibility between artist and label.
This article espouses a simple theory: 360 deals can invoke a fiduciary duty between artist and label because they can transform the artist-label relationship into a partnership. A partnership is a formal relationship, which by law carries with it a fiduciary standard of conduct amongst all parties in the partnership. Under a 360 deal, artist and label operate more like a partnership than two parties bound by contract.
This makes the relationship highly susceptible to a partnership finding. If the relationship is in fact found to be a partnership then, as a matter of law, there are fiduciary obligations that all partners owe to each other.
Part II of this article explains partnership law with a focus on the fiduciary obligations partners owe each other. Part III of this article discusses the 360 deal, the reasons for the transition to this style of contract, and the justification for its use. Part IV explores how a 360 deal can transform the artist-label relationship into a partnership, which then imposes a fiduciary standard of conduct among the two parties. Lastly, Part V demonstrates how invoking a fiduciary duty between artist and label would actually benefit the music industry as a whole.
II. PARTNERSHIP LAW

A. The Revised Uniform Partnership Act
Prior to the Uniform Partnership Act ("UPA"), the law of partnership was primarily governed by case law. It varied from state to state and there was no authority at all on many important issues. This prompted the drafters of the UPA to seek conformity in the application of partnership law. Thus, in 1914, the National Conference of Commissioners on Uniform State Laws approved the Uniform Partnership Act for adoption. ' The UPA has been amended on several occasions since 1914. The 1997 Act, the Revised Uniform Partnership Act ("RUPA"), was a significant amendment and has been cited in many legal articles. 9 Today, the UPA is in force in 49 states and the District of Columbia. The RUPA has been adopted by at least 24 states, including California,o Florida" and the District of Columbia,12 although many of these states have adopted the RUPA with significant variations. 13
B. Partnership
Section 202 of the RUPA defines a partnership as "the association of two or more persons to carry on as co-owners a business for profit" and sets the ground rules for determining whether a relationship is a partnership.1 4 Thus, section 202 is not only a definition but also a rule of law." The RUPA, however, does not make any attempt to establish every instance where a partnership is formed; it leaves this job to the courts.16
Co-Ownership
The phrase "co-owners" captures the essence of a partnership as defined by the RUPA. Co-ownership is distinct from mere ownership of business property." "To state that partners are co-owners of a business is to state that they each have the power of ultimate control."" Co-ownership tacitly requires that each partner have actual responsibility in the operation of the business. It is this requirement that distinguishes a partnership from other forms of joint ownership such as joint tenants, tenants in common, and tenants by the entirety."
Certain instances point directly to co-ownership of a business, such as doing business, 20 filing assumed name certificates, 2 ' or holding licenses. 22 However, conceptually, co-ownership consists of two major components: profit sharing and joint control.
a. Profit Sharing
Profit sharing is the primary attribute of a partnership because, unlike joint control, it receives a statutory presumption. Section 202(c)(3) of the RUPA states that if a person receives profits from a business, that person is presumed to be a partner of the business.
2 3 It is not necessary for partners to share profits equally; 24 they may agree on any proportion or formula.
Section 202(c)(2) of the RUPA provides that the profit sharing presumption does not apply to the sharing of gross profits even where the parties involved have a joint interest in the property from which the income is derived.
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Sharing of gross profits is considered less persuasive than the sharing of net profits because participating in the latter subjects oneself to the fortunes and risks of the business to a much greater degree. Section 202(c)(3) also establishes several exceptions to the presumptive rule of profit sharing.27 The presumption does not apply where the profits are: 1) paid as debt; 2) paid as wages to an employee; 3) paid as rent to a landlord; 4) paid as annuity to a widow; 5) represents interest on a loan, or 6) paid as consideration for the sale of good will of a business.
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These exceptions apply regardless of whether the pay structure is a flat fee or a percentage ratio. 29 Finally, section 202(c)(3) only creates a presumption of partnership and should not be taken as conclusive. If the presumption does not apply, the court will look to the other elements contained in the RUPA's definition and determine whether or not a partnership exists. Joint control is imperative to co-ownership. 3 ' Under the RUPA, partners are considered co-owners of a business; therefore, they must exhibit a certain amount of control over business affairs.
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The question is whether each alleged partner has the control of a co-owner of the business.
The RUPA does not have a specialized definition for control. Therefore, the ordinary definition of the term should be applied when making a control element inquiry. In his famous article, Vicarious Liability and the Administration of Risk, William Douglas defines the control of an "entrepreneur" as the ability to formulate and execute policy, i.e. to make decisions in respect to the production or marketing functions of a business. right to participate in management." 5 Generally, if a party participates to a significant degree in management functions, it is usually determined that they have sufficient control.
3 6 However, evidence of actual control is not always necessary. For example, a document setting out the rights of the parties may be sufficient evidence of control since the right of control is equivalent to actual control in partnership cases.
Intent
The term "association" used in the RUPA's definition of partnership connotes both voluntariness and intent." Persons do not become partners by someone else's acts." The intent necessary to establish a partnership must be that of each of the alleged partners. The phrase "whether or not the persons intend to form a partnership" included in Section 202(a) is a codification of case law, which provides that a partnership can be formed regardless of the subjective intent of the alleged partners.
4 1 "The primary criterion is the parties' intention to enter into a relationship which in law constitutes a partnership; intent to form a partnership is not necessary."42 If the important elements of a partnership exist, then intent is present. expressed the intention not to do so.
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Although the term "association" implies intent, the RUPA does not require intent to form a partnership. However, the existing body of case law under the old UPA indicates clearly that intent is important in many partnership cases.
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C. A Partner's Fiduciary Duty
Perhaps the most important consequence of a partnership finding is its fiduciary obligations. The most quoted description of the fiduciary standard imposed upon partners is that of Justice Cardozo:
Many forms of conduct permissible in a workaday world for those acting at arm's length are forbidden to those bound by fiduciary ties. A trustee is held to something stricter than the morals of the market place. Not honesty alone, but the punctilio of an honor the most sensitive, is then the standard of behavior. As to this there has developed a tradition that is unbending and inveterate. Uncompromising rigidity has been the attitude of courts of equity when petitioned to undermine the rule of undivided loyalty by the 'disintegrating erosion' of particular exceptionsFalse Only thus has the level of conduct for fiduciaries been kept at a level higher than that trodden by the crowd.
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The RUPA continues this characterization of partners as fiduciaries; however, the Act applies a less stringent fiduciary responsibility than the Cardozo standard. The RUPA no longer requires partners to act as disinterested trustees. 4 This allows for partners to legitimately pursue self-interests. Furthermore, the RUPA states that the only fiduciary duties a partner owes are the duties of loyalty and care, which are defined in the Act by a specific set of rules. 4 First, a partner has a duty "to account" for any profits or benefits resulting from conducting partnership business or from the use of partnership property."o Second, a partner has a duty "to refrain from dealing with the partnership" on behalf of a party having an interest adverse to the partnership." Third, a partner has a duty "to refrain from competing" with the partnership.
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As a part of the RUPA's deviation from the common law fiduciary standard, a partner may participate in any of the three instances above upon giving full disclosure to and receiving consent from all other partners."
However, if consent is not obtained and that partner proceeds, he or she is in violation of his or her duty of loyalty.
An agreement between partners cannot eliminate the duty of loyalty.
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Parties may, however, identify specific categories of activities that do not violate the duty of loyalty so long as they are not manifestly unreasonable." The courts will not enforce a contract that "broadly waives" a partner's fiduciary duty of loyalty. 56 For example, a provision giving a managing partner complete discretion to manage the business with no liability except for acts and omissions that constitute willful misconduct will not be enforced by the courts." On the other hand, partners can consent, after the fact, to a particular transaction that may cause a conflict of interest between a particular partner and the partnership.
Duty of Care
The RUPA imposes a gross negligence standard of conduct on partners. Section 404(c) provides that a partner's duty of care is limited to "refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law."' 9 This standard is consistent with the standard generally recognized by the courts. 60 A partnership agreement may not "unreasonably reduce" the duty of care below the statutory standard set forth in Section 404(c).
Partners may agree to a list of conduct that they deem does not constitute gross negligence or willful misconduct.
6 2 Partners may also agree to indemnify partners whose actions were taken with an honest belief that they were in the best interests of the partnership. 63 However, a provision completely absolving partners of intentional misconduct would unlikely be enforced by the courts. 
Information Rights
Separate from the duties provided under Section 404, Section 403 provides obligations that can be considered fiduciary in nature. Section 403(a) establishes a duty to keep the partnership books and records. 65 Under the RUPA, there is no liability to either partners or third parties for the failure to keep books since partnerships are often informal. 66 However, a partner who undertakes to keep books must do so accurately and adequately. 6 7 At a minimum, a partnership should keep the books and records necessary to enable the partners to determine their share of profits and losses as well as their rights upon withdrawal. 68 Section 403(b) establishes a partner's right of access to partnership books and records.
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This right is not conditioned on the partner's purpose or motive. 0 However, an abuse of this right may constitute a violation of the obligation of good faith and fair dealing for which the other partners may have a remedy." The right of access extends to agents, attorneys and former partners, although in regard to former partners, the right is limited to the books and records pertaining to the period of time during which the partnership existed. 2 acting in a manner that does not constitute gross negligence or willful misconduct). Section 403 provides an affirmative duty to disclose." Section 403(c)(1) states that, without demand, a partner must provide any information required for the proper exercise of a partner's rights and duties.74 This duty to disclose is more extensive than the duty to supply information upon the demand of a co-partner."
One case emphasizes that this duty to disclose includes pre-partnership transactions.76
Section 403 also provides for a duty to render information upon demand." Section 403(c)(2) states that, on demand, a partner must provide any other information concerning the partnership's business and affairs, except in the event where such demand is unreasonable or improper." The burden is on the partner "from whom the information is requested" to demonstrate that the demand is unreasonable or improper."
Good Faith and Fair Dealing
The RUPA provides that partners have an obligation of good faith and fair dealing when discharging their duties.so The obligation of good faith and fair dealing is rooted in contract law and is imposed on partners due to the consensual nature of their relationship." The meaning of "good faith and fair dealing" has been left to court interpretation; however, some scholars have described this obligation as an "excluder" rule, one that is defined by what it excludes rather than by what it includes.
8 2 "Good faith and fair dealing" excludes various types of conduct characterized as involving "bad faith" because the conduct would violate community standards of decency, fairness, or reasonableness. 83 The obligation of good faith and fair dealing may not be varied by agreement, except that the partners may "determine the standards by which the performance is to be measured so long as those standards are not manifestly unreasonable." provision in their agreement specifying that five days notice is adequate notice for a partner's meeting, but a provision waiving the obligation of good faith and fair dealing entirely is unenforceable."
III. THE 360 DEAL
A. What Are 360 Deals?
Three-sixty deals, also known as multiple rights agreements, have developed as a result of the financial changes record labels have undergone. The decline in album sales since the turn of the century forced labels to find other sources of income in order to sustain viability. 86 Naturally, the labels turned to their artists for this needed source of revenue. As the drop in album sales deepened, the artists' ancillary ventures, such as publishing, touring, and merchandising, proved more valuable to the fiscally distressed labels than the decaying record selling business.
However, under traditional recording agreements, labels are precluded from the profits of such ventures because traditional recording agreements only give labels the right to share in the income derived from the sale of an artist's recordings." Therefore, the fundamental purpose of the 360 deal is to grant labels the right to share all revenue generated by an artist.
Although the particulars of a 360 deal may vary, the initial execution of a 360 arrangement is the same as a traditional recording agreement." Artists grant labels the right to manufacture and distribute their recordings in exchange for a percentage of net income received from the sale of those recordings." This percentage of net income is known as record royalties.o Upon signing, the label pays the artist an advance payment against future royalties, used for recording expenses such as fees to producers and arrangers, studio and equipment rentals, and living expenses."
In a 360 deal, however, the label has the right to a percentage of net income from non-record sale earnings such as from publishing, touring, merchandising, fan clubs, sponsorship money and motion picture acting. Most labels take between 10 and 35 percent of their artist's net income from these non-record sale sources. 9 2 Three-sixty deals typically come in two varieties, passive interest deals and active interest deals. In passive interest 360 deals, labels only agree to split the income generated from the exploitation of the rights covered under the deal. 94 Therefore, labels concede control of the rights covered under the agreement to their artists, allowing artists to freely contract with third parties without needing to first seek permission from the label.
However, some labels contract for a grant of rights rather than just a split of net income. This type of an arrangement is called an active interest 360 deal. 5 Under active interest 360 deals, the labels have ultimate control over the rights granted, which typically include final approval over rights such as the right to approve tour schedules, the right to set the salaries of certain tour and merchandise sales employees and the right to insist with whom the artist contracts for publishing and merchandising. 96 The 360 deal has quickly become the standard in today's music business." From major labels to independents, most companies insist on 360 deals." In 2008, Edgar Bronfman, CEO of Warner Music Group, said that Warner Music requires "all new acts to sign [360] deals and that at least 1/3 of their artists are contracted under this arrangement."" Some of the major initiators of 360 deals are not traditional record labels.
Companies like Live Nation, a tour promotion company, have recently signed multiple major acts such as Jay-Z, Madonna and Nickelback to large 360 deals.' 00 The 360 deal represents a new economic model for the music industry. 0 viability of an artist's brand and its different brand offerings becomes much more important. As a result of this phenomenon, some experts envision a music industry, in the very near future, where the music produced is nothing more than a promotional tool to draw fans to the artist's brand instead of to his or her music.1 02 
B. Why 360 Deals?
The justification for the 360 deal is the notion that labels can no longer rely on record sales as their sole source of income. The traditional music business model relied heavily on record sales. The traditional recording agreement only gave labels the right to share income generated from the sales of an artist's recordings.1 04 The industry has changed however. Factors such as music piracy have brought about a sharp decline in album sales revenue, which has eroded the traditional business model.' 5 Ancillary ventures such as touring has become more profitable than record sales.1 06 Furthermore, labels devote a substantial amount of time, money and effort to develop an artist. Their efforts often contribute to the success of an artist's non-record sale businesses. '' Absent an arrangement like the 360 deal, labels would be precluded from sharing income generated from these ancillary ventures.
For example, labels devote a great amount of time and effort to promoting an artist's single on the radio. It is standard for labels to have an entire department dedicated to radio promotion. Labels put forth this effort because the success of a song on the radio often correlates to larger sales of the single or album. However, this is not an exact science. Often, a song is a hit on the radio, but retail sales of the song or album are minimal. In such cases, the label takes a loss on the costs of their marketing and promotion effort, whereas the artist can still profit via ancillary ventures such as music publishing. 0 08 See PASSMAN, supra note 88, at 234. The more a song is played on the radio, the more income is generated from licensing fees charged to the radio station for permission to play the song. labels are not able to share in this income because they have no right to their artists' publishing revenue under a traditional recording agreement, even though it was the label's promotional effort that helped make the song a success on the radio.
This justification does not only apply to publishing rights. The exposure generated by the label's marketing and promotion effort often motivates fans to see the artist live and to purchase artist's merchandise. Thus, the labels believe they rightfully deserve a piece of the revenue generated from non-record sale businesses.
A further justification for the 360 deal is that labels have expertise that can maximize the profitability of a 360 deal and this agreement gives them the incentive to put such expertise to use.' 09 Unlike most artists, labels have the personnel, resources and influence to maximize the overall profit scheme of a 360 deal. Their ability to bundle items such as CDs, ringtones, concert tickets and merchandise can result in larger profits, which both the artist and label can share. 0 Some argue that this justification does not apply to companies who may operate outside of their field of expertise with respect to certain rights."' Some believe that companies like Live Nation lack the ability to carry out the duties necessary to exploit many of the rights granted in a 360 deal." 2 Nevertheless, music companies like Live Nation provide other valuable services to an artist, such as the logistical ability to coordinate marketing tours, or the ability to accurately track an artist's popularity in certain regions of the country, that would make profit sharing justifiable. ' This new business model and its implicit declaration of the 360 deal as the new standard agreement require a review and determination of its legal implications. This will ensure that the rights of all parties involved are properly protected, and it will make for a smoother transition into this new era of the music business.
IV. THE 360 DEAL CAN INVOKE A FIDUCIARY DUTY BETWEEN ARTIST
AND LABEL BY TRANSFORMING THE RELATIONSHIP INTO A PARTNERSHIP
A. Establishing a Fiduciary Duty Between Artist and Label
Courts have consistently refused to establish a fiduciary duty between artists and labels, as additional factors are necessary to 4 According to case law, a fiduciary duty only arises in a contractual relationship, like that of artist and label, if 1) there is sufficient evidence to prove the existence of a formal relationship (i.e. attorney/client, trustee/beneficiary or a partnership), or 2) there are "special circumstances" exhibiting the necessary trust elements of a fiduciary." Otherwise, the relationship is purely contractual and is subject to the ordinary contractual duties of good faith and fair dealing."16
Lawyers have used various legal theories in their attempts to establish a fiduciary duty between artist and label. Many of these theories relied solely on proving that there were "special circumstances" exhibiting the necessary trust elements of a fiduciary.'" Courts are reluctant to apply a fiduciary duty to parties of a contract since the ordinary contractual duties of good faith and fair dealing will suffice in most cases." 8 Therefore, they continuously reject these claims, citing that the "special circumstances" in such cases do not rise to the level of significance necessary to invoke a strict standard of conduct like that of a fiduciary duty." 9 Demonstrating a formal relationship such as a partnership is the easiest way to establish a fiduciary duty between parties to a contract. Once a formal relationship is proven, a fiduciary duty instantly arises.1 20 This strategy is less difficult than trying to prove to the court that "special circumstances" warrant a fiduciary duty.121 Moreover, . In Broadcast, the court determined that the relationship between ASCAP and its members constituted a joint venture.' 2 8 In making this decision, the court emphasized that the division of profits and the conduct of the parties in executing their agreement were factors that demonstrated a joint venture.' 2 9 As a result of this finding, the court ruled that the actions of the defendants constituted not only a breach of contract, but a breach of their fiduciary duty as well.' 128 Id. at 102 ("All the circumstances established by the evidence make it clear that that relationship is basically a joint venture for the commercial exploitation of the performing rights to the songs in suit by Ascap.... 30 Id. at 103 ("The consequences from this relationship follow clearly. It was a breach of its contract, and a breach of trust as well, for Marks to attempt to cut off the rights of its coadventurers by licensing to BMI the performing rights to the songs in suit without their consent, and without their receiving any part of the consideration paid to Marks for the license.").
exclusive right to exploit their music, just like the members granted ASCAP the right to exploit their compositions in the form of issuing licenses, Second, labels pay artists in royalty payments based on a percentage of monies collected, which is the same as the profitdividing scheme employed in Broadcast.
The only clear difference between Broadcast and a 360 deal is that the Broadcast agreement was limited to the copyrights of songs in the ASCAP catalogue, while a 360 deal essentially encompasses all of an artist's rights to their music. Notwithstanding, Broadcast establishes a precedent, in the music business context, for establishing a fiduciary duty by demonstrating the existence of a formal relationship.
B. Partnership, Fiduciary Duty and the 360 Deal
Three-sixty deals can transform the artist-label relationship into a partnership. A partnership is a formal relationship that carries with it fiduciary responsibilities. Therefore, 360 deals can invoke a fiduciary duty between artist and label.
Courts typically examine three factors when determining the existence of a partnership: 1) evidence of profit sharing; 2) evidence of joint control; and 3) the intent of the parties.' 3 ' A closer examination of all three elements and the 360 deal shows that the artist-label relationship is highly susceptible to a partnership finding. Instruments like the 360 deal confirm this transition. Before the 360 deal, the traditional recording agreement mainly focused on the rights to an artist's recorded material. This allowed the artist to enter into agreements with other entities in regards to their other rights.
For example, publishing rights are generally not included under traditional recording contracts.
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Thus, artists may exploit this right and generate revenue independent of their obligations under a traditional recording agreement.
The same applies to artists' merchandise rights, touring rights, and other rights not included in traditional recording agreements.
The 360 deal now merges these different rights and entities into one whole business-the exploitation of an artist's entire brand. The rights granted under a 360 deal range from traditional agreements as to distribution and master recording rights, to the right to split income from ancillary ventures like endorsement deals and merchandise sales. This collective of rights represents most, if not all, of the industries from the former, fragmented music business.
An artist's brand may be a difficult concept to grasp since brand appeal is an intangible asset and is not easily measurable like recorded music sales. However, brand appeal is quantifiable. Although one cannot physically touch brand appeal, one can sell it, which, therefore, makes it measurable. For example, endorsement deals are mainly based on brand appeal. When a company like L'Oreal endorses an artist like Beyonce, it seeks to profit from the appeal of the artist by luring consumers, who readily identify with the artist, to the company's products endorsed by that artist.
The same brand economics apply in the music industry. The profitability of an artist's tour or merchandise campaign is highly dependent upon the artist's appeal. Motivating consumers to purchase a $30 t-shirt emblazoned with an artist's name and likeness often comes down to whether consumers relate to the artist personally rather than whether they like a song or two. Otherwise, the consumer could simply pay 99 cents for each single, or worse, illegally download it for free.
Thus, brand appeal is important in today's music context and is imperative in a partnership determination. When determining whether the artist-label relationship under a 360 deal demonstrates the requisite elements of a partnership, one must understand that the subject matter 134 of a 360 deal is the artist's brand rather than just the artist's recorded music. If emphasis is placed on the latter, the likely result would be a finding of no partnership.
Profit Sharing Element
The RUPA presumes that a person is a partner if he or she shares in the profits of an enterprise.1 36 Three-sixty deals are essentially profit sharing agreements. Under a 360 arrangement, artist and label agree to split the profits received from the artist's different brand offerings, i.e. album sales, publishing fees, touring income, etc. This sharing of profits creates the presumption that artists and labels are partners.
Opponents to establishing a partnership between artist and label may argue that the profits received in a 360 deal are "gross profits"; thus, the profit sharing presumption does not apply. This claim is based on section 202(c)(2) of the RUPA, which provides that the profit sharing presumption does not apply to the sharing of "gross profits."1 3 Sharing of gross profits is considered less persuasive than the sharing of net profits because the one who participates in the latter is subjecting himself to the fortunes and risks of the business to a much greater degree.13' This does not reflect how a true partnership operates because in a partnership, the parties often share the costs of doing business. Thus, sharing in "gross profits" is very damaging to a partnership claim.
Those opposed to establishing a partnership may attempt to characterize the proceeds garnered under a 360 arrangement as gross profits rather than net profits. Black's Law Dictionary defines "gross income" as "total income from all sources before deductions, exemptions, or other tax reductions. "' Case law has defined "net profits" as "the clear gains of any business venture, after deducting the capital invested in the business, the expenses incurred in its conduct, and the losses sustained in its prosecution." The plaintiff initially purchased the papers from a publisher then dispatched them to his carriers.' 1 3
The carriers delivered the newspapers and collected money from the subscribers.' 4 4
The carriers kept 20 percent of the subscription fees and paid the balance to the plaintiff.'
45 If a subscriber failed to pay, the carrier lost his 20 percent share, while the plaintiff suffered the investment costs of purchasing the newspapers and lost income.'
The court in Blankenship determined that this operation was not a partnership because the parties shared in "gross" profits.
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The court specifically cited that in the event of a loss, when subscribers failed to pay their subscription fees, the carriers did not owe the plaintiff anything.' 4 8 Therefore, their share of the proceeds was "gross profits" since it did not account for the investment costs of doing business, such as purchasing the newspapers from the publisher.' Those opposed to establishing a partnership would argue that the performance of a 360 deal resembles the operation in Blankenship. The profit sharing scheme of a 360 deal, with the label receiving all income from the venture and distributing a percentage of the proceeds to their artists, does not conspicuously indicate whether those proceeds account for cost and expenses. One can determine that the profits received from such an arrangement are "gross profits" and, thus, raise no presumption of partnership. However, defining the profits from a 360 deal is difficult and such a cursory review is ill-advised when making such a determination.
Profits from a 360 deal are difficult to define as distinctly "net" or "gross" because they come from several, different revenue streams. There are typically four major rights granted by artists in a 360 deal: 1) 149 Id.
master recording rights, 2) music publishing rights, 3) touring rights and 4) merchandising rights, all of which contribute income to the overall profits from a 360 deal. 5 o The problem with conclusively defining profits from a 360 deal as either "gross" or "net" is that each right, and its accompanied revenue stream, at one point represented a separate enterprises and may have its own traditional way of accounting for costs and expenses. For example, the typical split under a traditional recording agreement accounts for the costs and expenses of exploiting the artist's master recording rights.'"' The advance money paid to an artist includes funds allocated for the costs of recording, such as studio time, engineering fees and producer fees. It is standard for labels to deduct advance money and other expenses from an artist's future royalties. 5 3 This scheme of cost deductions and expense allocation allows for both artist and label to share the costs of doing business. Therefore, the proceeds from this venture can be defined as "net" profits.
On the other hand, the traditional split of income from a publishing agreement does not account for costs and expenses.15 The traditional split in a publishing agreement is 50/50.'5 The publisher's 50 percent goes to both overhead and profit, while the artist takes 50 percent free and clear of expenses.1 56 Thus, the artist's split constitutes "gross" profits because the costs and expenses of the venture are not deducted from his or her share.
The uniqueness of each 360 deal makes defining the profits from such an agreement challenging. Moreover, the fact that the total profit pool of a 360 deal can include both net and gross income further complicates the matter. Therefore, it is difficult to determine conclusively whether the proceeds derived from a 360 deal constitute "net" or "gross" profits.
Notwithstanding, now that the collection and distribution of profits from a 360 deal are administered by one company, the label, it is highly likely that the label will employ a uniform system of accounting "0 There are other rights that can be included in a 360 deal as well such as the right to share income from endorsements. See Pierson, supra note 1, at 32. for expenses and losses. If such is the case, characterizing the share of proceeds will be much easier. A simple review of whether the artists' share of income deducts the cost of doing business will determine whether their share constitutes "net" or "gross" profits.
Each determination must be made on a case-by-case basis and it is solely up to the trier of fact to determine whether the profits from a particular venture are "net" or "gross". Please note that section 202(c)(3) creates only a presumption of partnership and should not be taken as conclusive. Even if a court determines that an artist and label share in "gross profits" and does not apply the presumption, this does not preclude a finding of partnership."' It is only treated as less persuasive than sharing "net" profits."' The claimant will still have the opportunity to establish a partnership by proving the existence of the other elements."'
Joint Control Element
Joint control is an integral factor in a partnership determination. The controlling question is whether each alleged partner has the control of a co-owner. Opponents to establishing a partnership will argue that under these arrangements, control is not mutual since final approval of all important matters is vested in the label. Thus, a finding of coownership must fail. This may very well be the case and, if so, this would be a very persuasive argument.
However, not all 360 deals are the same. A lot of 360 deals only allow for labels to split the proceeds from the artist's non-record sale businesses.no Under such agreements, labels still maintain ownership and control over master recording rights, thus, leaving the decision making rights to all other aspects of the music to the artists. Therefore, in many instances, joint control is still evident.
In conclusion, a joint control determination is highly fact-sensitive and contingent upon the evidence provided. Whether joint control exists under a particular 360 deal depends on how the two parties share their mutual responsibilities. If the label maintains its traditional role in the artist-label relationship, controlling the budget and master recording rights, but concedes final approval of everything else to the artist, a finding of joint control is very likely. If a particular 360 deal provides for the label to have final approval of all rights granted therein, this can result in a finding of no joint control. If a court decides there is no evidence of joint control, this does not preclude a finding of partnership."' The party proposing a partnership will still have the opportunity to prove the other elements of a partnership. 
Intent Element
The requisite intent to establish a partnership is inherent in most 360 deals. The crucial question in an intent element inquiry is whether the parties intend to create a relationship that includes the essential elements of a partnership, namely, the right to share profits and joint control of the business.'12 If these important elements of a partnership are present, then the intent element is satisfied. ' The important elements of profit sharing and joint control can be established under a 360 deal. The essence of a 360 deal is a profit sharing arrangement where both artist and label contribute time, capital, skills and effort to maximize the profitability of an artist's brand. Thus, the intent element exists in a typical 360 deal because the important elements of a partnership can be established under such an arrangement.
a. Contract Interpretation
The requisite intent to establish a partnership can be demonstrated by the industry's switch from traditional recording agreements to 360 deals. In Stevens v. Marco, the court stated that the intent of an alleged partner is determined in accordance with the rules of contract law governing contract interpretation and construction.1' According to contract law, if the court has to ascertain the intent of parties to a contract, it may consider the surrounding circumstances at the time the contract was made.'
If a court considers the facts and reasoning surrounding the industry's transition to 360 deals, the court will likely find intent to form a partnership.
The transition from traditional recording agreements to 360 deals manifests the intent of both artists and labels to carry on as co-owners in the business of music. The rapid devaluation of recorded music devastated the bottom line of labels because traditional recording agreements only gave them the right to share income from record sales.16 The labels turned to the total revenue sharing arrangement of the 360 deal because of their need to tap into the profitable ancillary businesses of their artists."' Many artists agreed to this new profit sharing scheme on the basis of concessions that generally were not offered by labels before, such as greater artistic control.' " These facts and more demonstrate both parties' intent to form a relationship that involves the elements of partnership. Thus, intent is present under a 360 deal.
Opponents to establishing a partnership may argue that labels did not intend to partner with artists by switching from a traditional recording agreement to a 360 deal. The term "association" in the RUPA's definition of partnership connotes both voluntariness and intent."' Thus, a party's intent to enter into a partnership agreement must be an act of their own will. Those opposed to establishing a partnership will state that under the pressure of a rapid decline in record sales and a changing business model, the labels transition to a 360 deal was a decision forced by necessity. Their choices were simple: find a new source of revenue or find a new business. Therefore, the labels did not intend to partner with artists, but instead were attempting to save their business. Although this argument can be viewed as desperate and may be a far reach, the fact that labels did suffer such a rapid decline can be taken into consideration when determining the intent of parties to a 360 deal.
However, the law does not require intent to establish a partnership.so If the important elements of a partnership exist, then intent is present.'' Therefore, a court can determine that the music industry's transition to the 360 deal was non-volitional and still decide that a partnership exists.
Fiduciary Duty and the Artist-Label Relationship
The 360 deal makes the artist-label relationship highly susceptible to a partnership finding. Partnerships carry with them fiduciary 17 Leeds, supra note 86. 1so Constans v. Ross, 235 P.2d 113, 116 (Cal. Ct. App. 1951) ("The parties did intend to create exactly the relationship as shown by the contract, but did not intend that relationship to be called that of partnership. However, their intention in this respect is immaterial and if the contract by its terms establishes a partnership between the parties, even the expressed intent that it should not be so classed would be of no avail."). obligations. If artists and labels are found to be partners under a 360 deal then, as a matter of law, they become fiduciaries to one another.
There has been a long-standing view that a fiduciary duty among artist and label will make the music industry as a whole inoperable.1 8 2 This argument is valid when considering the stringent obligations inherent in Cardozo's common law application of a fiduciary duty.s 3 However, the RUPA applies a less stringent fiduciary obligation among partners, one that fits well in the artist-label context. The RUPA's version of fiduciary duty fits within the music business context because it has broken away from the traditional view of a fiduciary's obligations. The Cardozo standard demands partners to act with undivided loyalty. This conflicts directly with the functioning of the music industry. For example, labels would not be able to service multi-artist rosters under this definition of a fiduciary. However, the RUPA no longer requires a partner to act as a disinterested trustee of his or her partner.'
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This allows for the legitimate pursuit of self interest.
Furthermore, many of the RUPA's fiduciary duty rules already exist under the traditional artist-label relationship. For example, the RUPA's duty of good faith and fair dealing is the same as the good faith and fair dealing in all contractual relationships."' Moreover, in most traditional recording agreements artists have the right to audit their label, 8 6 which is in many instances similar to a partner's information rights under the RUPA. Thus, the inclusion of a fiduciary duty among artist and label would not render the relationship inoperable, but merely inconvenient at best.
Summary
All 360 deals have the potential of transforming the artist-label relationship into a partnership. 360 deals are essentially profit sharing arrangements where both artist and label contribute time, capital, skills and effort to maximize the profitability of an artist's brand. Therefore, inherent in the execution of all 360 deals are the partnership elements of profit sharing and joint control.
Notwithstanding, all partnership cases are highly dependent on the facts. 360 deals are also a fairly new trend and vary amongst each 182 other. Therefore, a partnership determination under a 360 deal must be taken on a case-by-case basis. Partnerships carry fiduciary obligations. If artist and label are found to be partners under a 360 deal, they will be subject to a fiduciary standard of conduct. Even though this standard of behavior may be to the disadvantage of some parties involved, the relationship as a whole can continue and may even flourish under a fiduciary duty.
V. HoW A FIDUCIARY DUTY BETWEEN ARTIST AND LABEL WILL BENEFIT
THE MUSIC INDUSTRY
There are benefits to establishing a fiduciary duty in the artist-label relationship, especially in today's music industry. A balance of power and influence can be achieved by establishing a fiduciary relationship. This balance can increase the overall functioning of the music industry, as well as address some of its perpetual grievances.
A. Setting Boundaries for a New Relationship
Establishing a fiduciary duty can set the boundaries for the new business model created by the 360 deal. For a long time, the music business has been defined by two separate components. On the one hand, there are the labels' efforts to exploit, solely, the artists' recordings and, on the other hand, there are the artists' efforts to increase the profitability of their ancillary ventures such as touring, publishing, and merchandising, as well as their physical recordings. The 360 deal now merges these separate parts into one enterprise in hopes of maximizing benefits for all. However, this transition occurred quickly and a fiduciary duty can establish the foundation and boundaries for these former exclusive entities to build their new relationship.
Record label dominance in artist-label affairs has been a longstanding standard within the music industry."' Labels have often yielded this power in a manner that mainly favors their own interests."' This advantage has essentially gone unchecked because artists lack leverage in negotiations, which allows labels to manipulate contracts in their favor."' Notwithstanding, artists had an incentive to maintain this unbalanced relationship.
Traditional recording agreements only granted a label the right to an artist's physical recordings, leaving the remaining rights under the control of the artist.' 9 o This vacuum created a situation where artists often benefitted from the marketing and promotion efforts of the labels. This indirect effect was to the detriment of the labels since they were contractually cut off from such income under traditional recording agreements. The RUPA's fiduciary duty rules will check this opportunistic behavior demonstrated by both artists and labels. Under the RUPA's fiduciary duty rules, neither party will be able to conduct business for the purpose of their own self interest without the consent of the other partners.' 9 ' Therefore, any business opportunities acquired by way of the artist-label relationship will have to be disclosed by both parties and reconciled as a whole.
Artists will no longer be able to capitalize on the label's promotional efforts without the label sharing in these opportunities. Furthermore, the RUPA's obligation of good faith and fair dealing and its imposition of a gross negligence standard will ensure that record labels can no longer discharge their duties in a self-serving manner and avoid penalty by simply incorporating provisions in the recording contract that absolve them of such liabilities.
B. Royalty Accounting Practices
The RUPA's fiduciary duty rules can also rectify a deep-rooted industry problem: labels' accounting practices. Royalty accounting has been the subject of many disputes between artists and their respective record labels.1 92 It has been estimated that labels misreport or underpay artist royalties by 10 to 40 percent.
3 Furthermore, record labels have been effectively barred from penalty for underpaying royalties due to contract clauses that prevent them from being liable for more than the amount of royalties due.' 94 The fiduciary duty of accounting will close legal loopholes often exploited by labels in suits filed against them by their artists. Cases where artists sue their label often fail in the beginning stages for lack 190 Karubian, supra note 106, at 413. of information because cash-strapped artists are at a practical disadvantage when it comes to conducting the discovery necessary to substantiate their claims.' Either their contractual auditing rights are too limited' 9 6 or the cost of the audit is too high."' This practical loophole can be avoided by inserting the duty of accounting into the artist-label relationship. If one partner has reason to believe that they were defrauded by another partner, but lacks the documentation to prove by exactly what amount, an accounting action has great merit.' The court would hear evidence and could determine what amount of profits had been siphoned off or exactly how much profit the disloyal partner made. Therefore, the duty of accounting can be a powerful deterrent for labels with errant accounting methods.
Establishing a fiduciary duty to account will enhance the overall functioning of the music industry by instituting a checks and balances system in royalty accounting practices. "If it is easier for an artist to check their record label's books, perhaps record labels will decide to ensure they have accurate systems, rather than face liability."' Furthermore, fewer lawsuits would result in a greater chance of cooperation, which is imperative for an industry under massive external pressure. 200 
VI. CONCLUSION
In the past, there had been minimal utility for the theory that the artist-label relationship was in fact a partnership. In today's music business, the prevalent use of the 360 deal forces one to reconsider. The profit sharing arrangement and joint control exhibited by parties to a 360 deal are persuasive in a partnership determination.
If the parties are found to be partners, then there are fiduciary obligations that all partners owe to each other, which would benefit today's music industry. A fiduciary duty can provide the industry with a sufficient legal backbone in which to move forward into this new era 195 Bartholomew, supra note 2, at 250-251. 196 Bartholomew, supra note 2, at 250 ("It has long been the policy of most labels, for example, to limit audits to the company's royalty statements only, disallowing auditors from accessing any manufacturing documents." quoting Chuck Philips, Warner Rolls Out Royalty UCLA ENTERTAINMENT LAW REVIEW [Vol. 18 of the music business. With its innate system of constraints on selfish opportunism, a fiduciary duty can establish the boundaries for today's music industry, making for a more transparent and trusting industry than the one of yesterday.
